
ON THE ROAD
By Norm Bowers, Local Road Engineer

Surveying the Road

I have been in this job for over 10 years and it 
seems like every year I get a call about moving a 
road. The basic facts of the situation are usually 

the same: the requestor had his property surveyed 
and according to the surveyor, the road is in the 
“wrong” location. The road always needs to be 
moved farther away from the person requesting 
the work. Your first impression might be that a 
road should be in the right place, and putting the 
road in the right place is just the right thing to do. 
Wrong! The road has been in that location for over 
100 years. The road location was established with 
the land owners’ knowledge and agreement. If 
location was an issue, it was settled when the road 
was opened.  

It is helpful to understand the process of opening 
a rural road. Roads were opened by the county 
commission as an area was settled and roads 
became necessary. In eastern Kansas that was any 
time after the civil war, and in western Kansas 
usually prior to 1910. 

The standard procedure was 
initiated by an interested 
land owner who would get a 
petition signed by a certain 
number of people and then 
submit the petition to the 
county commission. The 
county commission appointed 
road viewers. The road 
viewers set a date and time to 
view the road, and notice was 
published in the paper and 
sent to adjacent land owners. 
At the designated time the 
road viewers and the county 
surveyor would view the area 
where the road was requested. 
The viewers made an opinion 
whether the road would be of 
public utility, and would also 
determine the most practical 
route of the road and the 
width of the road. The county 
surveyor would stake the 

road location determined by the 
viewers. 

Adjacent land owners would 
submit claims for damages based 
on the location of the road, and 
the viewers would recommend 
the amount they thought was 
justified. The county surveyor 
made field notes of the road location and would 
later draw the location of the road in a road record 
book and perhaps place a copy in the road opening 
packet. The county commission would receive the 
report of the road viewers and order the road to be 
opened, or reject the petition. 

If the road was to be opened, the county would 
pay damages to the adjacent owners. During the 
100 years some of the records have been lost, and 
I suppose it is fair to assume that not every road 
opening was done as thoroughly and carefully as 
possible. But I think it is fair to say that the current 

FIGURE 1. Fence being constructed along the edge of the road. 
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COMPUTER INFORMATON  
CONCEPTS, INC.

Contact: Larry L. Bohlender, President
2843 31st Ave.
Greeley, CO 80631
Phone: 970-330-0839

Computer Information Concepts, Inc. (CIC) wishes to 
thank our Sixty-Five (65) Kansas Counties currently 
utilizing our 100% INTEGRATED & 100% IMAGE 
ENABLED Budgetary/Fund Accounting, (Budget 
Preparation, Purchasing, Accounts Payable, Capital 
Assets, General Ledger, Taxes Payable Interface, 
Banking & Investments, Daily Statement Balancing, 
Cash Receipting, Project/Grant Reporting, Local / 
State / Federal Reporting), Cemetery Records, County 
Web Site, Integrated Imaging, MinutesTaker, Payroll/
Personnel, Public Works/Landfill, Records Management, 
Remote Backup/Disaster Recovery, Server Farm 100% 
Remote Processing, Tax Administration (Appraisal, 
Assessment , Collection & Appeal Hearing/Tracking 
(Real Estate, Personal Property, Oil, Gas, Severed 
Minerals, State Assessed Utilities, Intangibles, Special 
Assessments, Add/Abate/Escape Workflow, In Lieu of 
Tax, Escrow Processing, Tax Foreclosure, Neighborhood 
Revitalization, 16/20M Trucks and Motor Vehicle, 
Rental Excise, Antique Auto, RV’s, Lien Holder & 
QMAS), Portals (Employee, Appraisal, Personal Property 
Renditions, Treasurer, Payment, E-Recording, Remote 
Access / Print) and Time & Attendance automation 
solutions designed and enhanced at least annually by 
our Kansas County Customers.

land owners knew where the road was located 
when they bought the land. 

Now back to the issue of this article: moving the 
road. You might first think that this is just an 
issue between the requesting land owner and the 
county. This would be a good time to study Figure 
1. Note the new fence being constructed along the 
shoulder of the road. The electric lines are located 
at the old fence line. Figure 1 doesn’t show the 
other side of the road, but it is fair to assume 
that land owner will lose ground and will need 
to move his fence to accommodate the relocated 
right-of-way. Any change in road location 
negatively affects the land owner on the other 
side of the road who will lose land as well as any 
utilities in the right-of-way that will likely need to 
be relocated. So there are a lot of players in a road 
move, and only one of them will be happy. 

I am not an attorney and so don’t consider this 
legal advice, but I have been through this a 
number of times and learned a lot of things the 
hard way. Be careful when these situations arise 
and think things through, or you can follow a path 
that will be costly and time consuming.  

I suggest the following three rules when dealing 
with requests to move the road or handling 
encroachments onto the right-of-way. These are 
really suggestions, but I feel so strongly about 
them that I call them rules for emphasis.

Rule 1: When asked by a land owner, we state 
that the road location was established when the 
road was originally opened and we have no right 
or obligation to now change that location.

Rule 2: Do not agree to a survey to find the 
“correct” location of the road. 

Rule 3: Treat any encroachment of the existing 
right-of-way as an obstruction and remove it 
promptly. 

Explanation of Rule 1 - When asked by a land 
owner, we state that the road location was 
established when the road was originally opened 
and we have no right or obligation to now change 
that location. In 1886 the Kansas Supreme Court 
in Shaffer v Weech , 34 KAN. 595 considered road 
location.  A township was doing road work and 
wanted to move the road to the theoretical correct 
location as shown on the county surveyor’s field 
notes and plat. The court ruled the road location 

was established by the original survey and 
opening, and the county surveyor’s field notes 
and plat must yield to the actual location where 
the road was opened. The court did not allow the 
township to move the road. So it has been settled 
that the “right” location for the road is the location 
where it was originally opened probably over 100 
years ago. A survey now just reveals where the 
road theoretically would have been located. 

Explanation of Rule 2- Do not agree to a survey 
to find the “correct” location of the road. 
Agreeing to a survey is outside the scope of the 
county’s authority as the survey could affect 
other parties such as the opposite land owner and 
utilities. A survey is just a professional opinion 
of where the boundary is located. A survey does 
not determine ownership; it just shows where the 
surveyor thinks the boundary is located. A survey 
now just reveals where the road theoretically 
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would have been located based on evidence 
now available. There are a lot of reasons that 
a modern surveyor may not come to the same 
location as the original surveyor. A monument 
may have been lost and reset in a slightly 
different location, modern equipment is much 
more accurate, and there may have been some 
errors in the original survey and notes. But 
the point is there is a difference in the original 
survey and the current survey: the road did not 
move. 

Explanation of Rule 3 - Treat any encroachment 
of the existing right-of-way as an obstruction 
and remove it promptly. The right-of-way as 
it exists is presumed correct, and is under the 
care, custody and control of the county until a 
judge rules otherwise. State law requires us to 
remove obstructions which restrict the right-
of-way. If a new fence encroaches on the right-
of-way, remove it and set back the materials on 
the adjacent property. If the land owner wants 
to enforce a new right-of-way line, he has the 
option of filing an ejectment action in district 
court.  

My opinions stated above are based on lessons 
learned from mistakes I made over a period of 
35 years. Remember that right-of-way issues are 
really title issues, and are very fact specific; it is 
always a good idea to consult with an attorney 
familiar with land law.  n

I send out a twice monthly email on current road 
issues and items of statewide interest. If you 
would like to receive these emails just send me 
an email request at bowers@kansascounties.org. 

Local Leadership. 
Statewide Strength. 

The Kansas Association of Counties 
seeks to advance the public  interest by 
promoting effective, responsive county 
government in  Kansas, serving county 
governments through: 
 Legislative representation 
 Technical assistance 
 Leadership development 
 Professional education 

Legislative Advocacy 
The KAC listens to the needs and 
challenges of its member counties before 
communicating  public policy positions 
and priorities at the state and federal 
level. Through a highly participative 
process open to all members, the 
association annually develops and 
formally adopts an official Legislative 
Policy Statement representing the 
common legislative goals of member 
counties. 

The Legislative Policy Statement is 
distributed to the executive and legislative 
branches of government and is the 
foundation for the Association’s legislative 
representation in in the Kansas 
Statehouse and Congress. During the 
Legislative Session, we keep you up to 
date with a weekly overview of progress 
toward our agenda.  

KAC Institute of Excellence
The KAC Institute of Excellence is the 
educational umbrella for our leadership 
certificate program, webinars and new 
commissioners’ orientation. Enhance your 
knowledge and skills necessary for effective 
service to the public through one of our 
programs. 

Learn from experienced educations about 
best practices and avoid the pitfalls of 
governance. Our workshops cover topics 
relevant to your leadership role including 
budgeting, KORA, KOMA, communication 
with the public and media, building better 
interdepartmental relationships, legal 
considerations, ethics and governance.

KAC Conference Sponsor
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