
ON THE ROAD

By Norm Bowers, Local Road Engineer
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Figure 2:  New ditch will be filled in a few years by farming to 
the road shoulder.
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which implied we did not care, 
or that it was acceptable.  Other 
farmers noticed that we didn’t 
do anything and they started 
farming the right-of-way.  Now 
we have a widespread problem.
I have only been in road work 
since the 1970’s but I have never 
seen a location where farming 
of the right-of-way helped the road.  A farmer 
will claim he is keeping down the weeds, but at 
the same time he is filling up the ditch, increasing 
siltation in culverts, destroying wildlife habitat 
and restricting sight distance.  As fields and 
right-of-ways are worked, soil from the field is 
deposited in the ditches, limiting their drainage 
capacity and resulting in softer sub-grade. 
Without permanent vegetative cover, exposed 
soil adjacent to the roadway erodes and plugs 
culverts creating larger drainage issues. Increased 
soil from adjacent fields is also deposited directly 
in the ditches, further limiting their drainage 
capacity. These factors result in poorer roads and 
higher maintenance costs.  Safety is also an issue 
due to limited sight distance.  

Farming Right-of-way 

Last month my article concerned removing 
land owner obstructions on road right-
of-way.  I briefly mentioned farm crop 

obstructions, and this month’s article expands on 
farming the right-of-way.
Farming of right-of-way has become more serious 
in the last 40 years mainly due to larger farm 
equipment, fewer fences along cultivated fields 
and our lack of effort in dealing with the issue.  
When I started road work in the 1970’s in central 
Kansas, many fields had fences at the right-of-way 
line so cattle could graze on the winter wheat.  
Now many farmers don’t have livestock, and those 
that do just put up an electric fence.  So a fence 
along a cultivated field is rare.  Figure 1 shows 
how a lack of a fence leaves the road vulnerable to 
farming encroachment.  

 

Larger equipment makes it faster and easier to 
work down the ditch.  But our lack of action is 
probably the biggest reason we currently have a 
problem with farming of the right-of-way.  Back 
in the 1970’s there were only a few farmers that 
were a problem, and we should have stopped the 
practice then, nipped it in the bud.  However, 
we did not take action to head off the practice 

Figure 1:  Ditch farmed shut, a good time to pull the extra dirt 
onto the road.
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Where crops are higher than the native vegetation 
available, sight triangles are restricted at 
intersections and driveways.  This reduction in 
site distance creates a significant safety hazard 
for drivers in the season that sight lines become 
blocked due to the growing crops. 
First let’s consider if farming the right-of-way 
is legal.  Normally the county has an easement 
for the road.  The adjacent land owner has the 
underlying title extending to the section line.  So 
I think we can all agree that the adjacent land 
owner is not trespassing when he farms onto the 
right-of-way.  However, the land owner is limited 
by state law on what he can do on road right-of-
way.  The main statutes related to work on the 
right-of-way are KSA 68-115, 24-206, and 68-545. 
KSA 68-115 states that the county on county 
roads and the township on township roads “shall 
keep the same in repair, and remove or cause to 
be removed all obstructions that may be found 
therein.”  You might wonder if farm crops are an 
obstruction.  That was considered by the Kansas 
Supreme Court in 2000 in a case out of Trego 
County (268 Kan. 432).  The Supreme Court 
agreed with the district court that farm crops on 
the right-of-way were not just an obstruction but 
a nuisance per se.  
If farming operations fill in the road ditch that is a 
violation of KSA 24-206, which reads as follows: 
“24-206.   Penalty for obstructing ditch, drain or 
stream; damages. If any person shall maliciously 
or willfully fill up or obstruct any ditch, drain, 
or watercourse, he shall forfeit and pay to the 

county in which said ditch, drain or watercourse 
is located the sum of ten dollars ($10), to be 
recovered in any court of competent jurisdiction 
in the county, and shall moreover be liable for 
all damages that may accrue to any person or 
persons by such an act or acts.”
This statute clearly sets out the financial 
responsibility for damages caused by filling in the 
ditch.
The most relevant law that prohibits farming of 
the right-of-way is KSA 68-545, which makes 
it a criminal offense to obstruct any road ditch 
or plow any public highway without written 
permission from the county or township.  

 “68-545.   Unlawful obstructions, excavations, 
removal of materials, dumping trash or 
other materials or plowing of roads; penalty; 
payment of cost to restore. It shall be unlawful 
for any person or persons to obstruct any 
portion of a public highway, including any 
portion of the entire right-of-way, in any 
manner with intent to prevent the free use 
thereof, or to make any holes therein, or to 
remove any earth, gravel or rock therefrom or 
any part thereof, or in any manner to obstruct 
any ditch on the side of any such highway and 
thereby damage the same, to dump trash, 
debris, sewage, or any other material, on 
any highway or any ditch on the side of any 
highway, or to plow any public highway for 
the purpose of scouring plows, or for any 
other purpose except for the improvement 
of such highway and as directed in writing by 
the county engineer and the township board 
of highway commissioners acting jointly. Any 
person or persons violating the provisions of 
this section shall be guilty of a misdemeanor, 
and upon conviction before any court having 
competent jurisdiction shall be fined for each 
and every offense under this act in the sum 
of not more than $200, and shall pay costs of 
the action and the cost of cleaning the public 
highway and restoring it to its prior condition.”

I reviewed all these laws, because I wanted it to 
be very clear that farming of the right-of-way 
is a violation of Kansas laws, and the farmer 
is responsible for the cost of restoring the 
right-of-way.  Farm crops on the right-of-way 
are inconsistent with the purpose of the road 
easement and can be considered an obstruction 
as well as a nuisance.  Although the land owner 
will be unhappy with us, we obviously have the 
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authority, and perhaps the duty, to remove farm 
crops on the right-of-way. 
Of special concern is where a farmer plants 
crops on the right-of-way near an intersection.  
In this case the farmer has created an artificial 
condition on the right-of-way which restricts the 
sight distance.  I am not a lawyer, but it is only 
common sense, that the farmer has some liability 
in this instance when he illegally creates a sight 
obstruction on the right-of-way.  My concern 
is the traffic safety issue and what the county’s 
duty might be in this situation.  We have a duty 
to remove obstructions, but I don’t know that 
it is reasonable or even possible to check all the 
intersections for sight obstructions caused by 
farm encroachments and then remove those 
obstructions in a timely manner.  I am surprised 
that this matter has not been considered by the 
courts, I am sure it will be in the future.  For now 
it would be a good idea for safety and liability 
to mow crops back to the right-of-way line near 
intersections whenever a problem is reported or 
noticed.   
If farming of the right-of-way is an issue in your 
county, a plan is needed to reduce the problem.  
It would be a good idea for the commission, 
county counselor, and the road supervisor to be 
involved in developing the plan.  Any action may 
cause hard feelings with offending land owners, so 
everyone needs to be on the same page. 

The plan needs to include public education on 
the maintenance costs and safety issues related 
to farming the right-of-way.  The plan also needs 
to include how to handle the more serious 
situations.  For instance, are you going to give 
written notice to the worst offenders, and will 
you follow up with cleaning out the ditch and 
sending the farmer a bill?  Will you consider 
criminal complaint based on violating a state law?  
As always my advice is never start something you 
aren’t going to finish; that makes the situation 
worse.  
If you don’t develop a plan, at least don’t send 
the farmers the wrong message.  I think many 
counties are sending the wrong message by 
mowing around crops.  If we send our mowers 
out to keep the vegetation short, what does it 
mean when we pull back where there are crops?  
What it means to me is the county concerned 
someone might complain.  What it means to the 
farmers is that it acceptable to farm the right-
of-way.  We have to stop sending the wrong 
message.  If your policy is to mow one pass, you 
mow one pass whether it is a crop or grass.  You 
don’t go out looking for crops to cut, but during 
your normal mowing you mow the same width 
everywhere.  That sends the message, stay back, 
this is county right-of-way and we are in charge.
If you like roads, and who doesn’t, you may be 
interested in my twice monthly email on current 
road issues and road items of statewide interest.  
If you would like to receive these emails just send 
me an email request with position, and county or 
company at bowers@kansascounties.org.  
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Figure 3:  Where field is higher than the road and ditch is farmed 
shut then the road becomes the ditch. 
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