Road Damage Collection

KANSAS

ASSOCIATION OF

COUNTIES




Contents

INEFOAUCTION .ttt e s et e bb e e st e s bt e e s bt e s be e e sabee s beeesabeesabeeeneeesaneeesareesn 2
Major Categories Of ROA DAMAJE. .......ccueiririririerieieiee ettt sb e 2
Road Damage caused by those using our roads as FOAdS. ........ccecerereerereerieneeeere et seeenees 2
(Y= |l 2 ol 4= 01U g T PSR 2
[ aaY o] [T o ] 0o [o I DT [ g T- =TSP PR 3
Road Damage by those working in the right-of-way (not Motorist) .........cccceveeveveieece e, 5
N = d ==Y o T T PSPPI 5
Unintentional damage - [€8al aCtiVity .......coivciiiiiiiiie e 5
Unauthorized Work on right-0f-Way.........cooiiiiiic e 5
TraSH/IMIUGA ON ROG c.ccoieeeieieeeeeee ettt e e e e e e eeee et eeesseeesaree et eeesssasasseseeeessssasssaseeseesesssasasssaeeeesssssannrenes 6
(23 FoYol (T g T=q D11 ol s Mo T gl DT 11 s J PP 7
Time Limit for RECOVEIY Of DAMAGES .....c.vevtruirtirtirierieieiieiieieete sttt sttt eae b e nnen 8
DOoCUMENLAtiON OF DAMAGES.......eiveteeeiteiieiietert ettt ettt be bbbttt e st e s eaeebesee b e 8
(0T o T T ¢ 1A a1 o I PSPPI 9
Repair and KEEP traCk Of COSES ...iiiuiiiiiiiiiiiicctee et e e e e e e e be e e e e nbe e e e enbeeeeeenreeas 9
INVOICE AN COIIECHION ... .ttt sttt ettt b e b e s bt e et e et e e beesbeesaeesaeenas 9
Appendix A — Sample Letter for Traffic ACCIAENt.........coooiiiiiiee e e 10
Appendix B — Sample Letter for Oil Field Damage ........coocuieiiiciiiiicciee ettt 11
Appendix C - Preventing Damage-Be in Charge.......ccccviiiieeiiciiie ettt 12
JAN oY o X< aTo [P q DL U A ] 11 A @fo] o1 = Yot o] 3PP PR 13



Introduction

When our roads are damaged, for whatever reason, we have to repair the damage. The taxpayers
in general fund those repairs. There is little reason that taxpayers at large should fund the repairs
that are caused by negligence of an individual or company. If we have knowledge of who caused
the damage we may be able to recover the cost of the repairs. Many counties have a system in
place and it is common practice to invoice persons that caused the damage. Other counties rarely
try to recover the repair costs. This guide is a compilation of background information and
suggestions to aid in the recovery of damages to our roads. The author is not an attorney, so if in
doubt contact your counselor for specific advice.

Road departments are a public agency, and as such live in a political environment. Some
agencies require policies and procedures to be approved by the county commission or county
administrator. Citizens may object to being billed for damages, and may complain to the elected
officials. Itis good policy to keep your elected officials informed about damage collection
efforts so they are not taken by surprise.

Major Categories of Road Damage

It is not unusual for our roads and roadside right-of-way to be damaged by the travelling public,
adjacent land owners, contractors and utility companies. The major categories

1. Those using our roads as roads
1. Driving legally
2. Violating some law
2. Those using the right-of-way as a work area

Road Damage caused by those using our roads as roads.
Legal Background

The law concerning road damage liability for persons driving our roads is K.S.A. 8-1913.
K.S.A. 8-1913. Liability for damage to highway or structure. (a) Any person driving
any vehicle, object or contrivance upon any highway or highway structure shall be liable for
all damage which said highway or structure may sustain as a result of any illegal operation.

(b) When driver is not the owner the owner is jointly liable
(c) Such damage may be recovered in a civil action brought by the authorities in control of
such highways or highway structure.

This statute protects those driving legally from road damage liability. If damage to road is

caused by any illegal activity then the driver-owner may be responsible for the damages. The

actions basically follow the common law rule for damages: Someone damages my property | am

entitled to compensation. The driver does not have to be ticketed-this is a civil action not a

criminal action.



Amount of Damages. KSA 8-1913 has been litigated and in general damages are limited to the
cost of repair. We can’t use the total cost which includes such things as maintaining the detour
while the road is closed for repair, overhead, emergency response, etc.

Almost all damage that occurs on the road right-of-way is the result of some illegal operation of
a vehicle. The illegal operation that results in damage may be intentional, unintentional, or due
to negligence. In State Highway Commission v. Stadler, 158 Kan. 289 (1944) the Kansas
Supreme Court stated:
The language “illegal operation, driving, or moving of such vehicle, object, or contrivance”
not only contemplates acts of negligence but embraces in its terms so many negligent acts
that it is difficult to imagine any illegal operation of a vehicle on the highway which would
not constitute negligent operation of such vehicle if injury to the highway resulted, and rare
indeed would be the occasion where negligent operation of such vehicle would not be
illegal.
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Figure 1 Damage caused by traffic accident can be recovered from vehicle owner.

Examples of Road Damage

Following are some of the most common types of illegal activities that cause damage to the road
and related appurtenances by those driving our roads.
1. Losing control, running off the road and causing damage to county property such as
a guardrail. KSA 8-1514 requires all vehicles to drive on the right half of the roadway,
and KSA 8-1459 defines the roadway as that area ordinarily designed and used for
vehicular travel. Any vehicle that leaves the roadway has performed an illegal action and
could be liable for damages. If county property is damage from a vehicle accident, it is
only fair to the taxpayers in general that the county be reimbursed. All licensed vehicles
are required to have liability insurance which pays for property damage.
2. Driving any vehicle including a dozer and ATV in the ditch area. Vehicles are
required to drive on the roadway, the same statutes apply as described in Item 1 above.
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3. Driving a vehicle with metal tracks such as a dozer on the road. KSA 8-1742 states
that no person shall operate or move on any highway any motor vehicle, trailer or
semitrailer having any metal tire in contact with the roadway. All vehicles that drive on
public roads must be licensed unless exempted by KSA 8-128. A dozer does not meet
any of the exemptions from vehicle registration and cannot be legally driven on a
roadway.

4. Pulling a truck down a mud road with a dozer. The same statutes apply as in Item 3
above.

5. Intentionally tearing up a mud road, usually with an all wheel drive vehicle. KSA 8-
1566 states any person who drives any vehicle in willful or wanton disregard for the
safety of persons or property is guilty of reckless driving. If the road is posted as being
closed when muddy the incident would be a violation of a traffic control device KSA 8-
1507. Normally a law enforcement officer will need to observe the incident in order to
issue a ticket that can be used to document the incident.

6. Bridge collapse due to overweight vehicle or vehicle weighing in excess of posted
weight limit. If the bridge does not have a posted limit, the gross weight limits without a
permit are specified in KSA 8-1908 and 1909. If the bridge is posted the penalty may be
in the resolution authorizing the posting, or is a violation of a traffic control device KSA
8-1507.

7. Road damage by an overweight or oversize vehicle. Gross weight without a permit are
specified in KSA 8-1908 and 1909. Over height permits are required by KSA 17-1920.
KSA 8-1902 specifies the maximum width without a permit. KSA 8-1904.specifies the
maximum height and length of vehicles and loads without a permit. If the county has a
oversize vehicle permit system there may be other penalty provision in the resolution.

8. Road damage by a truck on a truck restricted road. Check the penalty provisions in
the resolution, if no penalty provision the truck could be in violation of a traffic control
device KSA 8-1507.

Sometimes help from law enforcement is needed to halt an ongoing illegal operation. The above
situations are not typically encountered by law enforcement and should be discussed with the
county attorney and sheriff before an incident. Collecting for road damage is a civil matter, and
it is not necessary for charges to be filed or a ticket issued in order to collect for road damage. A
ticket certainly helps with the documentation.
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Figure 2 Violation of traffic control device is an illegal activity.



Road Damage by those working in the right-of-way (not motorist)
Negligence

Utility companies and their contractors as well as adjacent land owners regularly work on road
right-of-way. They are not using the road as a road, but more as work site. KSA 8-1913 does
not apply to non-road users, and damages caused to county facilities follows the common law

related to negligence.

Damage to property or a personal injury caused by another person is a civil wrong called a tort.
If the injury or damage was unintentional, then the wrong is called an unintentional tort. The
most common kind of unintentional tort is negligence. In the event of an unintentional tort, the
person who caused the accident did so inadvertently and typically because he or she was not
being careful. The person who caused the accident is considered negligent because he or she
failed to exercise the same degree of care that a reasonable person would have in the same
situation. While most negligence is based on common law there are some specific statutes that
make certain activities illegal and aid us in collecting for road damage. Whether the action was
legal or illegal the county is entitled to compensation for damages under the theory of
negligence.

Unintentional damage - legal activity

Most damage to county property is unintentional and occurs while doing a legal activity.
Examples of legal activities which may cause damage:

+ Installing a utility line with a county permit

» Maintenance of utility line

+ Installing a culvert with proper permit

» Constructing a right-of-way fence.

Unauthorized Work on right-of-way

On occasion work occurs on our right-of-way that violates a state law or county regulation.
Usually this is work performed on the road right-of-way without permission.
Examples of activities that violate a law:

+ Blading road without permission

+ Digging in right-of-way without permit

« Installing a utility without a county permit
We have a particular statute to point to if it is unauthorized work.
KSA 68-545 requires written permission from the county and/or township for a person to do
about anything on the right-of-way. It also requires the person to pay the cost of legal action as
well as the cost of cleaning the public highway and restoring it to its prior condition.

KSA 68-545. Unlawful obstructions, excavations, removal of materials, dumping trash
or other materials or plowing of roads; penalty; payment of cost to restore. It shall be
unlawful for any person or persons to obstruct any portion of a public highway, including
any portion of the entire right-of-way, in any manner with intent to prevent the free use
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thereof, or to make any holes therein, or to remove any earth, gravel or rock therefrom or
any part thereof, or in any manner to obstruct any ditch on the side of any such highway and
thereby damage the same, to dump trash, debris, sewage, or any other material, on any
highway or any ditch on the side of any highway, or to plow any public highway for the
purpose of scouring plows, or for any other purpose except for the improvement of such
highway and as directed in writing by the county engineer and the township board of
highway commissioners acting jointly. Any person or persons violating the provisions of
this section shall be guilty of a misdemeanor, and upon conviction before any court having
competent jurisdiction shall be fined for each and every offense under this act in the sum of
not more than $200, and shall pay costs of the action and the cost of cleaning the public
highway and restoring it to its prior condition.

Trash/Mud on Road

Occasionally, debris such as rock, construction materials, trash, petroleum products, and grain
will fall or blow off a truck or other vehicle. Illegal dumping is also a problem in some areas.
Also, it is not unusual for contractors, subcontractors and others to track mud unto the road while
leaving a field or construction site. If the debris, mud or clods is a traffic hazard KSA 8-1583
requires that the person responsible remove the material immediately.
KSA 8-1583 Putting glass, etc., on highway prohibited. (a) No person shall throw or
deposit upon any highway any glass bottle, glass, nails, tacks, wire, cans or any other
substance likely to injure any person, animal or vehicle upon such highway.

(b) Any person who drops, or permits to be dropped or thrown, upon any highway any
destructive or injurious material shall immediately remove the same or cause it to be
removed.

(c) Any person removing a wrecked or damaged vehicle from a highway shall remove
any glass or other injurious substance dropped upon the highway from such vehicle.

If the person fails to timely remove the debris, the county will need to remove the debris, and
then may bill the responsible party for the cleanup costs. Construction projects that disturb more
than 1 acre are required by state and federal law to have a construction stormwater permit from
KDHE which includes a Stormwater Pollution Prevention Plan (SWP2 Plan). The SWP2 Plan
makes the general contractor responsible for activities of all the subcontractors and requires
cleanup of adjacent roads. If the contractor fails to clean the road a complaint can be phoned to
the KDHE District Office or email the Bureau of Water: kdhe.stormwater@Kks.gov
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Figure 3 Tracking mud onto the road is an illegal activity.

Blocking Ditch or Drain

Occasionally a land owner will block a natural channel downstream from the road or even the

road ditch. Two statutes KSA 68-115 and KSA 24-206 address this issue.
KSA 24-206. Penalty for obstructing ditch, drain or stream; damages. If any person
shall maliciously or willfully fill up or obstruct any ditch, drain, or watercourse, he shall
forfeit and pay to the county in which said ditch, drain or watercourse is located the sum of
ten dollars ($10), to be recovered in any court of competent jurisdiction in the county, and
shall moreover be liable for all damages that may accrue to any person or persons by such an
act or acts.

If the channel block is off the right-of-way consider using authority in KSA 68-115 to open the

channel without a court order.

|
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Figure 4 Drain blocked by land owner is against state law.



Time Limit for Recovery of Damages

The statute of limitations for collection of damages is KSA 60-513 and is basically 2 years from
when the incident occurred. However, note that paragraph (b) allows the 2 years to commence
when the damage is reasonably ascertainable but not more than 10 years. Paragraph (b) might
apply to underground damage such as the line bored through a culvert as shown in Figure x. Part
of KSA 60-513 is included below.
60-513. Actions limited to two years. (a) The following actions shall be brought within
two years:
(1) An action for trespass upon real property.
(2) An action for taking, detaining or injuring personal property, including actions for the
specific recovery thereof.
(b) Except as provided in subsections (c) and (d), the causes of action listed in subsection
(a) shall not be deemed to have accrued until the act giving rise to the cause of action first
causes substantial injury, or, if the fact of injury is not reasonably ascertainable until
sometime after the initial act, then the period of limitation shall not commence until the fact
of injury becomes reasonably ascertainable to the injured party, but in no event shall an
action be commenced more than 10 years beyond the time of the act giving rise to the cause
of action.

Figure 5 Statute of limitations start when damage i

discovered.

Documentation of Damages

In order to collect for damages some documentation will be necessary. If the incident is a traffic
accident that was worked by law enforcement the accident report along with a few pictures is

usually adequate. Many times damage occurs without an investigation by law enforcement. For
instance, a contractor running over the end of a culvert and collapsing the end. In these kinds of
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cases an investigation will be necessary to determine who caused the damage, and when it
occurred. Itisagood idea to prepare a kind of incident report, with pictures and notes of any
conversations with the owner, contractor, and witnesses. The more and better information that
you can document the less likely your claim for damages will be denied. Remember a claim for
damages is not a criminal action so we do not have to proof our case beyond a reasonable doubt,
itis a civil action and the burden of proof is not as high.

Repair by whom?

Usually the county repairs the damage with a county crew, or hires a contractor. We can give an
option for the person that caused the damage to make the repair, and we often do that with
contractors and land owners that have the capability to do the repairs. In the case of emergency
repairs, we do not wait for a contractor or land owner to make the repair.

Repair and keep track of costs

Make the repairs and keep track of the cost of the repairs. Document the dates work was
performed and the costs of labor, equipment and materials needed to make the repairs. Take
before and after pictures. If the damage was the result of a person using the road as a road,
damages are limited to the actual cost of the repair (KSA 8-1913). If the damage was a result of
negligence or violation of state law not related to driving on the road then additional costs such
as emergency response, engineering, temporary barricades and warning signs may be included.

Invoice and Collection

After repairs are completed, send an invoice to the person responsible for the damage. Usually it
is helpful to include a short letter stating the attached invoice was for repair of damages to
county property, and include the type of damage, location and date of the incident. If the damage
was the result of a traffic accident we do not normally contact the owner in advance. For other
situations we have been in contact with the responsible person and he is expecting the invoice.
This is not a demand letter. A demand letter is usually prepared by an attorney if the responsible
party refuses to pay.

If the responsible party refuses to pay the county counselor may need to write a demand letter.
The county counselor will usually want county commission approval before getting involved in
the matter.



Appendix A - Sample Letter for Traffic Accident

March 12, 2020

John Doe,
8600 Tall Grass Road
Council Grove, KS

RE: Damage to county property

Dear Sir:

On December 31, 2019 a vehicle owned by you was involved in an accident at the intersection of
Barry Road and 13" Street. The vehicle struck and damaged a STOP sign and 20 feet of
guardrail. Attached is an invoice for actual costs in repairing the damage. If you have insurance
it would be appropriate to forward the invoice to the insurance company.

Thank you for your cooperation. If you have any questions feel free to give me a call
Very Truly Yours,

Bob Smith
Road Supervisor
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Appendix B - Sample Letter for Oil Field Damage

March 12, 2020

John Doe, General Manager
Black QOil Drilling Company
Council Grove, KS

RE: Road damage related to oil drilling

Dear Sir:

Recently your company has been drilling for oil and gas in Meade County. The major item | am
dealing with at this time has to do with road damage due to moving the oil rig during wet
weather. In two locations the road was muddy and the drilling rig was pulled down the road with
a dozer. In Kansas it is not legal to operate a dozer on a public road. We have repaired the
roads, and | have tabulated the cost of the road repairs and they are as follows:

Jingle Road from 13™ Street to drilling drive: $4,500

Jangle Road from 18" street to drilling drive: $5800
Attached is a detailed invoice explaining the basis for the charges. We obviously need to work
together and perhaps we can cooperate so that the road is kept in good condition. There is no
intention to slow your work, or make your project more expensive. Our concern is safety to the
travelling public and restoration of our roads. | look forward to working with you.

Very Truly Yours,

Road Supervisor
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Appendix C - Preventing Damage-Be in Charge

Prevention — avoidance is better for everyone, but it does take effort

Truth
» Once you have been run over, you will continue to be run over until you stop it.
» If you are not perceived in charge they are in charge.
« Bein charge to avoid damage

Any construction where there is potential road damage make an initial site visit, so they know
someone is around watching for road damage. This work includes the following:
» Drilling
 Utilities
» Conservation work
» Beincharge
to avoid damage
Initial Site Visit
+ Share contact info with the on-site foreman, give him your card.
» Discuss expectations on restoration of the road and right-of-way.
» Possible illegal operations-dozer on road.
» Take pictures of road and equipment.
* Your only interest is public safety and restoration of r/w, ask him to contact you if an
ISsue arises.
Stop by on occasion to observe work
» Check the work area and see if there are any issues.
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Appendix D Utility Contractors

The most common wok on our right-of-way is by contractors installing utility lines. We need to
develop an understanding of how to deal with utility contractors, and here are some suggestions.
» Contact contractor first if there are damage issues.

* Ifyoudon’t already have it get foreman’s name and number, give him your card.

* Be courteous, and don’t start something you aren’t going to finish.

+ Point out issues and permit requirements.

» Ask when they will be repairing all the damage.

» If appropriate is OK to offer to help a little maybe smoothing out the rock.

« Most utility contracts have a clause that the contractor has to restore the work area.

» They will make a business decision whether it is more profitable to risk damage to the road
or wait for dry weather. (If you are in charge they may not risk it.)

* Most utility contractors do not want you to contact the utility company, their insurance
company or their bonding company, but that is your right if they do not respond.

» Contractors working for utility companies will have liability insurance and may be bonded.
One reason we want the insurance certificate attached to the utility permit is so that we can
bill the insurance company if the contractor doesn’t pay.

* Only interested in public safety and restoration of r/w.

Contacting the Utility
If you can’t get things resolved with the contractor then contact the utility company.
+ State that you are having trouble with their contractor failing to restore right-of-way or
proper installation.
» Ask if they can help get the matter addressed.
* Don’t start something if you are not going to finish it.
* If'you don’t know ask for insurance and bond information.
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